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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD ~ CL J~VED

CLERK’S 0FY7’E

MAY o 1 ?flhI3CITY OF KANKAKEE,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MERLiN KARLOCK,

Petitioner,
V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, and WASTE
MANAGEMENT OF ILLINOIS, iNC.,

Respondents.

MICHAEL WATSON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
I3OARD OF KANKAXEE, andWASTE
~IANAGEMENT OF ILLINOIS, INC.,

Respondents.

PCB 03-03-125 STA!’E Oi~LLLfl~O~
Pollution Control Boc~rd

(Third-Party Pollution Control
Facility Siting Appeal)

PCB03-133

(Third-Party Pollution Control
Facility Siting Appeal)

PCB 03-134

(Third-Party Pollution Control
Facility Siting Appeal)

PCB 03-135

(Third-Party Pollution Control
Facility Siting Appeal)

KEITH RUNYON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAXEE, and WASTE
1MANAGEMENT OF ILLINOIS, INC.,

Respondents.
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NOTICE OF FILING

TO: SeeAttachedServiceList

PLEASETAKE NOTICEthat on May 1, 2003,wefiled with theIllinois Pollution Control
Board,theattachedMotion to Quash theSubpoenasissuedto SaundraListenbee,Registrarof
RichardJ. Daley College,andto MaryAnn Powersof Richard J. Daley College in theabove
entitledmatter.

WASTEMANAGEMENT OF ILLINOIS, INC.

B~AAQ(~~7~
LaurenBlair
Oneof Its Attorneys

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT
AttorneysforPetitioner
161 N. Clark Street
Suite3100
Chicago,1L 60601
Telephone:(312)641-6888
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PROOF OF SERVICE

Victoria L. Kennedy,anon-attorney,on oathstatesthatsheservedtheforegoingADDITIONAL
APPEARANCEon Ms. DorothyM. Gunn,Clerk of theIllinois Pollution ControlBoardandon Hearing
OfficerBradleyHalloranbyhanddeliveryattheiraddresseslistedbelowon orbefore10:45a.m.on the 1st
dayof May,2003,by mail andby facsimileat theremainingaddressesandfacsimilenumberslistedbelow
on orbefore 10:45a.m.on the1stdayof May, 2003:

Ms. DorothyM. Gunn,Clerk GeorgeMueller,Esq.
illinois PollutionControlBoard 501 StateStreet
JamesR. ThompsonCenter Ottawa,IL 61350
100WestRandolphStreet,Suite11-500 (815)433-4705
Chicago,illinois 60601 (815)433-4913(fax)

CharlesF. Helsten,Esq.
RichardS. Porter,Esq.
Hinshaw& Culbertson
100ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
(815)490-4900
(815)963-9989(fax)

ElizabethHarvey,Esq.
Swanson,Martin & Bell
OneIBM Plaza
Suite2900
330NorthWabash
Chicago,IL 60611
(312)321-9100
(312)321-0990(fax)

KennethA. Leshen,Esq.
OneDearbornSquare,Suite550
Kankakee,IL 60901
(815)933-3385
(815)933-3397(fax)

L. PatrickPower,Esq.
956NorthFifth Avenue
Kankakee,IL 60901
(815)937-6937
(815)937-0056(fax)

JenniferJ. SackettPohlenz,Esq.
175W. JacksonBoulevard,Suite600
Chicago,IL 60604
(312)540-7540
(312)540-0578(fax)

Keith Runyon
1165 PlumCreekDrive, Unit D
Bourbonnais,IL 60914
(815)937-9838
(815)937-9164(fax)

BradleyHalloran,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11th Floor
Chicago,illinois 60601
(312)814-8917
(312)814-3669(fax)

KennethA. Bleyer
923 W. GordonTerrace#3
Chicago,IL 60613
(815)937-9838
(815)937-9164(fax)

Patricia0Dell
1242ArrowheadDrive
Bourbonnais,IL 60914

1-( NadiaI. Mirza
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MICHAEL WATSON,

Petitioner, )
)

V.

)
)

WASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION TO QUASH
PETITIONER MICHAEL WATSON’S SUBPOENASTO REGISTRAR SAUNDRA

LISTENBEE & MARY ANN POWERS OF RICHARD .1. DALEY COLLEGE

RespondentWASTE MANAGEMENT OFILLINOIS, INC. (“WMIT”), by its attorneys,

Pedersen& Houpt, in supportofits Motion to QuashtheSubpoenasissuedto SaundraListenbee,

Registrarof RichardJ.DaleyCollege,andto MaryAnn PowersofRichardJ.DaleyCollege

statesasfollows:

1. PetitionerMichael Waston’sSubpoenasto SaundraListenbee,Registrarof

RichardJ.DaleyCollege,andto MaryAnn PowersofRichardJ.DaleyCollege,to appearatthe

hearingin thismattersetfor May6, 2003shouldbe quashedasimproperattemptsto collaterally

attackthecredibility of PatriciaBeaver-McGarr,WIvifi’s expertwitnesswho testifiedatthe

public hearingon criterion(iii).

2. Petitionerhasraisedjurisdictionalandfundamentalfairnessclaimsin his appeal.

As partof his fundamentalfairnessclaims,Petitionerassertsthatthepublichearingwasunfair

BEFORE THE ILLINOIS POLLUTION CONTROL BOAR

CLERK’S ~

M/~\Y 012003
) STATE OF ILLINOiS

Pollution controi Board

COUNTYOF KANKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE
MANAGEMENT OFILLINOIS, INC.,

Respondents.

PCB03-134

) (Third-PartyPollution Control
) Facility SitingAppeal)
)
) (Consolidatedwith PCB03-125,03-
) 133, 03-135)
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dueto WMII’s allegedfailure to presentdocumentationconcerningMs. McGarr’s qualifications,

anddueto WIvifi’s allegedfailure to presentMs.McGarrfor supplementalrecross-examination

on theissueof her educationalbackground.It shouldbenoted,however,thatPetitionerfails to

demonstratehow saidallegedfailuresprejudicedhim orotherparticipantsin thepublic hearing.

3. On April 30, 2003,PetitionerservedSubpoenason Ms. ListenbeeandMs. Powers

in an attemptto compeltheirappearanceatthehearingon May6th. TheSubpoenasalsorequest

thatMs. ListenbeeandMs. Powersbringto thehearing“the entirecontentsoftheRichardJ.

DaleyCollegefile for Ms. PatriciaBeaver-McGarr(formerlyPatriciaBeaver).”

4. Petitionerseeksto haveMs. ListenbeeandMs. Powerstestifyattrial to

collaterallyimpeachthetestimonyMs. McGarrgaveat thepublic hearingabouthereducational

backgroundin an attemptto discreditherexperttestimonyconcerningcriterion(iii). TheBoard,

however,is notpermittedto reweighawitness’scredibility on appeal. CDT Landfill Corp. v.

City ofJoliet,No. PCB98-60,slip op.at 10 (March 5, 1998).

5. Section40.1(b)of theillinois EnvironmentalProtectionAct (the“Act”) provides

thatthereviewbeforetheBoardshallbebased“exclusivelyon therecordbeforethecounty

boardorthegoverningbodyof themunicipality.” 415 ILCS 5/40.1(b). Evenwhenreviewing

fundamentalfairnessissues,it is improperfor theBoardto hearnewevidenceunlesssuch

evidencenecessarilylies outsideoftherecord.Land& LakesCo. v. Pollution ControlBoard,

319 III. App. 3d41,48,743 N.E.2d188, 194 (3dDist. 2000).

6. In thiscase,theissueofMs. McGarr’squalificationsasanexpertwitnesswas

raisedandthoroughlyexhaustedbyPetitioneratthepublic hearing.PetitionersubjectedMs.

364999 vi ThisDocumentis Printedon RecycledPaper.
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McGarrto extensivecross-examinationon theissueof hereducationalbackground.At

Petitioner’srequest,anaffidavit from RichardJ.DaleyCollegewasfurnishedat thehearing

concerningMs. McGarr’s affiliation with thecollege,which is partoftherecordon appeal.

Petitionermadehis recordconcerninghis objectionto Ms. McGarr’squalificationsasan expert

witness,andtherecordwasclosedattheendofthepublic commentperiod. Hecannotnow

reopenthis issueandintroduceadditionalevidencein an attemptto geta secondbite oftheapple

on appeal.

7. TheCountyBoardof Kankakeeissuedits decisiongrantinglocal siting approval,

subjectto certainconditions,on January31, 2003, despitePetitioner’schallengesandobjectionto

Ms. McGarr’squalificationsasan expert. TheBoardcannotmakeits own findingsoffact

concerningMs. McGarr’squalifications,andcannotreweightheevidenceconcerningher

credibility asan expertwitness.

8. Moreover,theBoard’sdeterminationof whethertheproceedingswere

fundamentallyunfairdueto W~vffl’sallegedfailureto presentdocumentationconcerningMs.

McGarr’squalifications,anddueto WMIH’s allegedfailure to presentMs.McGarrfor

supplementalrecross-examinationon theissueofhereducationalbackgrounddoesnot requirea

reviewof evidenceoutsideof therecord. Therefore,thereis no legitimatebasisfor presenting

thetestimonyof Ms. ListenbeeorMs. Powersatthehearingon May6th, andPetitioner’s

Subpoenasshouldbequashed.

WHEREFORE,Wlvffl requeststhattheHearingOfficerquashPetitionerMichael

Watson’sSubpoenasissuedto SaundraListenbee,RegistrarofRichardJ.DaleyCollege,andto
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MaryAnn Powersof RichardJ.DaleyCollege,andprovidesuchfurtherandotherrelief ashe

deemsappropriate.

RespectfullySubmitted,
WASTE MANAGEMENT OF ILLINOIS, INC.

By:
Oneof Its Attorneys

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT,P.C.
161 NorthClark Street
Suite3100
Chicago,Illinois 60601
(312)641-6888
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